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MONTANA F'IRST JUDICIAL DISTRICT COURT
LEWIS AND CLARK COUNTY

COLI]MBIA FALLS ELEMENTARY
SCHOOL DISTRICT NO. 6 AND H.S.
DISTRICT NO. 6; EAST HELENA
ELEMENTARY DISTRICT NO. 9;
HELENA ELEMENTARY DISTRICT NO.
I AI.{D HS DISTRICTNO. l; BILLINGS
ELEMENTARY DISTRICT NO. 2 AND
H.s. DISTRICT No. 2; WHITE SULPHUR
SPRINCS ELEMENTARY DISTRICT NO.
I AND H.S. DISTRICTNO. 8; TROY
ELEMBNTARY DISTNCT NO. I AND
H,S. DISTRICT No. l; MEA-MFT;
MONTAI.IA SCHOOL BOARDS
ASSOCIATION; MONTANA RURAL
EDUCATION ASSOCIATION; SCHOOL
ADMIMSTRATORS OF MONTANA;
ALAN & NANCY NICHOLSON; GENE
IARUSSI; PETER & CI{BRYL MARCHI;
and MICHAEL & SUSAN NICOSIA, for
themselves andas parents of their minor
childrcn,

Plaintiffs,

v.

THE STATE OF MONTANA,

Cause No. BDV-2002-578

ORDER

Defendant.
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This matter is before the Court on Defendant's motion to dismiss and

Plaintiffs' motion for supplemental relief and order to show cause. A hearing was held

bofore the Coufi on April4, 2008.

On April 4,Z004,this Court issued it Findings of Fact,.Conclusions of

Law and Order. At pago 51, Conclusion of Law No. 9, this Court held that "the

current Montana school funding system violatss Article X, Section I of the Montana

C,onstitution in that it fails to provide adequate frrnding for Moniana's public schools."

In Finding of Fact No. 198, this Court also found that it would be appropriate for it to

exercise continuing jurisdiction so as to avoid unnecessary costly delays and

complications which would result absent continuing jurisdiction. The tnatler was

appealcd to the Montana Supreme Court, whioh affirmed this Court's decision on

Much 22,2005. Columbia Falls Elom. Sch. Dist. No. 6 v. State,2005 MT 69,326

Mont. 304, 109 P.3d257.

In its decision, the supreme court notod that the primary problem with the

existing fundiug system is that it was not conelated with what constitutes a quality

education. The legislature had not defined "quality," and since that term had not been

defined, it could not be found that the cunent funding system was designed to secure a

quallty education. F\rrttrer, the funding formula was not lirrked to any factors that

might constifirte a quality education. -Cglumbia Falls,n25.

During the appeal, neither the Montana Supreme Court nor Defendant

addressed Finding of FactNo. 198 granting this Court continuing jurisdiction,

In August 2006, this Court denied a motion of the Plaintiffs to set a show

cause hearing to be set after the 2007 legislature met. This Court held that such a

motion was premature. The cunerit motion for supplemental relief was filed by

Plaintiffs on February 5, 2008. The State suggests that since significant revisions to

ORDER- Prge2
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the school ftnding laws have occurred since this Court's eatlier decision, this matter is

different than the one decided earlier by this Court and the matter is nroot.

As noted by the State, it is true that the legislature has adopted new

components to the school firnding fornula since 2005. These include the quality

educatsr provisions, at-risk funding provisions, Indian Eduoation fol All frrnding, and

lndian achievement gap frrnding. However, the Court has to agrce with Plaintiffs that

these changes are not realty "substantial" since, according to the affidavit of Tom

Bitodeau, they account for only 5.4 percent of statewide general fund budgets in the

current fiscal year.'Thus, some 95 percent of school funding is still provided through

the samc formula that existed at the time of the trial of this sase.

The legislafirre has noted its obligation and enacted Section 2CI'9449,

IVICA. That statute defined a basic system of free quality public educatiorr. Furthei',

the legistature required itsclf to determine *re costs of providing the basic system of

frec qualitypublic education, to establish a funding formula based on that system, and

to rellect the costs assoclated therewith. Section 20-9-309(4), MCA. However, the

question remains whether ttre legislature has followed up on its obligations imposed by

the Montana Supreme Court and the legislature's own enactment of Section 20'9-

309(4), MCA. The Court notes that although the State has contributed more money to

the qystenr, it is not clear whether it has addressed the structural deficiencies in the

funding formula.

ln arguing that this matter is moot, ttre State suggests that the funding

formula is different from the one faced by this Court in 2005, However, this Court has

reference to the affidavit of John Myers, vice-president of Augenbliok, Palaich and

Associates, Inc. (APA). Myers was one of the primary expert witnesses who testified

before tbis Court in 2004. In his affidavit, Myers opined as follows:

ORDER - Page 3
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4" It remains my opinion that the State of Montaua has not yet
determined the costs of providins the system of public schools as defined
by the Legislature. The'cunent fundin! formula does not reflect the
co$ts associated with providing that system of public schools.

5. The 2007 legislative enastments continued to provide
additional state funds whiie not recosnizins the need ltol deiermine ttre
cosB of nrovidine the educational pr6sra*i and serviies identified in the
legislative definiiion of a quality sisti* of public schools. To establish
a firnding system that is based on the definiiion of quality, and which
reflects the costs of meeting the definition, would require shuctural
changes to the existing funding formula. APA could not find evidence
thatthe legislature has implemented the types of structural changes that
would bo nece$sary to establish such a funding system. -The revenues
available to schooi dishicts continue to flow through a funding system
that is fundamentally unchanged.

(Myers Sopp. Aff. flT 4-s.)

In a case with q similar issue of mootness in an educational funding

dispute, the Idaho Supreme Court noted:

Actions which challenge the validity or the manner of implementation of
a statute or rcgulation are often mooted because the provision has been
repealod ameided or revised. . . . However, such ac-tions are not mooted
by ao amendment or replacement if the controversy is not removed or the
airendment or replacem"ttt does not otherwise res6lve the parties'
claims. .. .

We do not agree that the actions of the 1994 legislature render this
action moot" and ho-ld that a justisiable issue does indded exist. Although
the legislatwe made the changes noted above, at the time that tho
summary judgment motion was heard, there still remained in place the
Idaho constihrtional requirernent of a thorough education. . . .

The inorcases in the legislature's appropriations, thc revising of the
funding formulas, the adopting of the statutory definition of
'ithoroughness," and the srinsetting of the Board of Education's
regulations do not answer the question whether a constitutigna]ly
't[orouglr" education is provid-ed. . . . Thus, we hold that all of the
legishtfre's enactments ]rnd changes in 1994 did not render this action moot.

Idatro Sch. for OJraliU Educ. Optrorfirnitv v. Idahq,state Bd. of Educ., 912P.2d644,

650-51 fldaho 1996) (citations omitted).

ilil1
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Thus, although the legislature has made numetous changes to the fundittg

of Montant's sohools, Plaintiffs have provided evidence that the same defective

futrding formula that was before this Court and the Montana Supreme Court in2004

and 2005 may not have been changed as required by this court and the Montana

Suprerne Court. Therefore, the Court does not conclude that the matter i3 moot or the

statutes that have been enacted have so substantially changed the funding formula that

a new case should begin. Therefore, the State's opposition to Plaintiffs' rnotion for

supplemental relicf will bo denied,

, Ths Court must be mindfut to use its judicial resources wisely. At this

stage of the proceedings, it doos not appear to the Court to be a wise use of its

resou1rges to have the parties begin a new lawsuit that would 1nke months, if not years'

to prepare and weeks to ry. Plaintiffs a,re suggesting that the State of Montana has Bot

complied with this Court's Order or the order of the Montana Supreme Court- The

task of ensrrring compliancg with its orders is not a task that is foreign to this Court'

Although this case is more complicated than the vast majority of cases before this

Court, plaintiffs' request for an exarnination of whether the State's actions have met

the standards reguired by this Court and the suprome court does not seem to be

unreasonable and out of the ambit of what courts frequently do in other civil cases'

The Court, however, needs to address a couple of matters. It is assumed

that the parties will now arrange a schsduling conference with the Court's clerk to have

a hearing on these mafiers, Howevet, ttre Court does not feel it appropriate that the

burden of proof be on the State of Montana. It is Plaintiffs' contention that the funding

formula has not changed in order to meet the mandates of the supleme court' The

Plaintiffs will be required to prove that to this Court'
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Further, this Court, as it writes these words, is unsure of the precise

nahrre ofany supplcmental relief that might be awarded after the hearing if the Court

agrces witb the Plaintiffs. The Court makes this statement for the reason that it does

not want the parties to assume that, cvon if the Coun should agree with the Plaintiffs

that thc system has not been changed as required by the Montana Suprome Court, the

remedies sought by Plaintiffs in their motion for order to show cause will be granted.

BASgd ON thc AbOVE, IT IS HEREBY ORDERED, ADruDCED AND

DECREED that Defendant's motion to dismiss this matter as being moot is DENIED'

and a hearing on Plaintiffs' motion for supplemental relief will be held as scheduled by

.the Clerk of this Court. 
f

DATED this)- day of May 2008.

pcs: Jsmes P. Molloy
Brian K. Gallik
Mike McGrath, Ali Bovingdon, Anthony Johnstone
RichBatterman

T/JltrVcol hlb sotr dist v sulc odor,wpd

JEFFRE
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